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CHAPTER 1: Why Local Wetland Protection?
e

Local communities are often at the center of debates regarding changes in land use.
How many times have you heard these comments?

“I never used to have flooding problems on my property, but since my neighbor
filled in the low spots on their property my yard floods all the time.”

“We used to have so much wildlife in this area, now we hardly have any.”

“I moved to this area to get away from the city, now all we’re seeing built are
strip malls and parking lots.”

Local governments often hear comments like these as residents in their communities grapple
with growth and the subsequent loss of open space and wetlands. This guidebook is
designed to help local officials and concerned citizens understand how wetlands provide
benefits to communities, and the regulations that govern wetlands. It offers effective tools
that can help local governments protect wetlands and other open spaces.




Why Local Government Involvement?

As communities grow, differences can arise between landowners who would like to develop
their property and other property owners who wish to preserve wetlands, waterways, and
open space in their neighborhood or community. Because the wetland permitting process
allows for public notice and public comment, wetland issues are at the forefront of many
of these disputes. These environmental conflicts are particularly common in rapidly
developing areas where people moved to escape from urban and suburban landscapes.
Citizens usually look to local officials first when attempting to resolve land use conflicts. For
this reason it is essential that local officials have an understanding of the intimate role that
wetlands play in their community’s environmental health.

Wetlands are a crucial part of a community’s natural plumbing system. They help protect
Michigan communities from the ravages of flooding, purify polluted runoff, and help stabilize
erodible shorelines. The ecological functions that wetlands provide help numerous property
owners. Conversely, land use alterations that disturb or alter wetland areas can create
nuisances or cause damage to surrounding land owners (e.g., downstream flooding as

a result of upstream wetland filling), as well as affect broader public health issues (e.g.,
wetland loss can lead to water quality impairment of lakes and streams). It is critical that
local officials understand these dynamics so they can help to prevent the environmental
consequences associated with wetland loss.

How Wetlands Protect the Community Bottom Line

Objections to protecting wetland areas are sometimes based on the premise that the
resulting economic loss outweighs the open space, recreational, and ecological benefits
provided by wetlands. This argument has lost much of its credibility as the understanding
of the connection between wetlands, water resources, and public health grows.

Today, you are more likely to find studies detailing how suburban style development
has a greater fiscal impact on local governments than the preservation of open space.
In fact, time and again, research has shown that the cost of providing services to new
development, such as roads, sewers, police, and fire is greater to the local community
than the revenues brought in by
the increased property taxes.
For example, a Wisconsin study
showed that for each $1 million
in new residential development,
$30 is added to each tax bill to
pay for the additional police,
schools, fire and utilities.




While wetlands have been historically maligned, today they are more frequently appreciated
for the critical role they play in water resource and wildlife protection. This can be difficult to
define to the public. The most obvious functions wetlands provide communities include:

Flood control

Water quality protection
Shoreline stabilization
Wildlife/fisheries habitat

When wetlands are destroyed, communities
lose these important functions and the
economic benefits that come with them.
The loss of these wetland functions can
create both hidden and obvious economic
costs for communities and private property
owners. (The functions and values that
wetlands provide Michigan communities is
discussed in greater detail in Chapter 2.)

When issues of land use regulations arise, local units of government often must weigh the
costs and benefits of a project. Although it is obvious that these ecosystems are valuable,
it is difficult to place a dollar value on the range of ecological functions that wetlands provide.
This difficulty is due to many inherent problems associated with evaluating the dollar value
of wetlands, three of which are discussed below.

= The dollar value of certain wetland functions can be difficult to quantify. \Wetlands are
valuable for many different reasons. Each wetland performs many different functions,
the value of which often depends upon the person making the evaluation. Some
functions are relatively easy to quantify (e.g., the value of the standing timber in a
cedar swamp), while others are nearly impossible (e.g., the value of seeing a bobcat
stalk a snowshoe hare in the same swamp).

= Economic benefit derived from wetland functions may not be realized by the landowner.
Many wetland functions provide services that benefit the public as much (if not more)
than the individual landowner. It is precisely because wetland functions are valued by
society that regulations have been passed to protect them. However, some wetland
functions, such as the flood storage capacity provided by a wetland located in the
headwaters of a major river system, benefit downstream property owners more than
the actual landowner. For another example, consider the owner of a large marsh
adjacent to a lake. The landowner does not economically benefit from the bass,
pike, and other wetland-dependent fish that are caught in the lake by other anglers.



= [t may take years to realize the economic benefits of wetland protection. Perhaps the
most critical problem with attempting to quantify wetland values is the issue of time frame.
Wetlands provide ecological functions in perpetuity. Private entrepreneurs typically expect
to recoup their investments within 10 to 30 years. Comparisons between short-term high
economic yield projects and long-term ecological functions are inappropriate because
economic analysis typically discounts the future value. Because of this, the short-term
decision regarding whether to convert a wetland (assuming the absence of regulations)
will sometimes favor wetland destruction. It is important to remember that the destruction
of wetlands by permanent conversion (e.g., house construction, filling, or draining)
removes the ecological functions forever.

Michigan’s Tradition of Home Rule

Proactive efforts by local governments to preserve the quality of life in their communities
are part of the rich history of home rule in Michigan. In an era of budget cutting and fiscal
conservatism at the state and federal level, local governments must accept the responsibility
of environmental protection.

Local decision makers have numerous land use tools available that can help them effectively,
and with little cost, protect sensitive landscapes valuable to their community. Building permits,
zoning authority, a wetland permit program, enforcement of the sanitary code, and soil
erosion control review all fall under the authority of local government — and within each of
these areas exists an opportunity to protect wetlands. Whether it be in the form of vigorous
site plan review or in the establishment of open space zoning techniques, local governments
have the ability, authority, and responsibility to protect their community’s character at the
same time as they are protecting the overall public and environmental health for the long term.



Opportunities for Protection

There are many tools available to help local governments act in the public interest to protect
wetlands. If local officials accept their responsibility and work to protect wetlands, the future
generations will be able to experience (and surely find value in) the leap of a largemouth
bass on the end of their line, abundant game in marshes and swamps across the state,
and high quality water resources for a variety of uses.

The following is a guide to aid local officials and interested citizens in understanding the
biological functions that wetlands provide Michigan communities, the regulations that
govern these landscapes, and the tools that local governments have available to better
protect wetland environments within their jurisdiction. Protecting the water resources

of a community does not always require elaborate or expensive regulations. The following
chapters outline the wide variety of wetland protection techniques that are available,
from the simple enforcement of existing statutes to a comprehensive wetland
protection ordinance.




Michigan has lost
approximately one-half
of its wetland resources
since European settlement
due to filing and draining.

- U.S. Fish and Wildlife Service




CHAPTER 2: Why Are Wetlands Important?
- Pl

An old farm adage, “too thick to drink and too thin to plow,” describes both the nature of
wetlands as a transitional zone between upland and aquatic habitats, as well as the lack
of value attributed to them in the past.

When this country was first settled by Europeans, few of the functions of wetlands
were recognized, let alone valued as important to society. Prior to the mid-1970s, the
destruction of wetlands through dredging, draining, and filling were accepted practices.
As a result, according to the U.S. Fish and Wildlife Service, Michigan has lost approximately
one-half of its wetland resources since European settlement due to filling and draining.

Wetlands act as natural sponges, protecting water quality, attenuating flood events, stabilizing
our shorelines and stream banks, storing excess stormwater, providing bountiful fish and
wildlife habitat, recharging our ground water supplies, and creating tremendous recreational,
research, and tourism opportunities. In short, wetlands help maintain and protect the
economic vitality of our communities and the high quality of life that we enjoy in Michigan.

&« *gg-)\’



MICHIGAN’S
STATUTORY DEFINITION

“Wetland means land characterized
by the presence of water at a
frequency and duration sufficient
to support, and that under normal
circumstances does support,
wetland vegetation or aquatic

life, and is commonly referred to
as a bog, swamp, or marsh...”

(Section 30301 (d) of Part 303, Wetland
Protection, Act 451 of 1994 as amended)




What are Wetlands?

Wetlands are unique ecosystems found in the transitional zone between deep water and
upland habitat.

Wetlands are typically differentiated from upland habitats by three common characteristics:
= Wetland Vegetation: plants adapted to life in water or saturated conditions.

= Wetland Hydrology: the presence of water at a frequency and duration sufficient to
support wetland vegetation or aquatic life.

m Hydric Soils: soils that form under conditions of saturation, flooding or ponding
long enough during the growing season to develop anaerobic conditions (no oxygen)
in the upper part.

Hydrology

: N Vegetation

J o
(N [
Wetland 4 \ Gl | Wetland

When considering whether an area should be developed or protected because it is a wetland,
a delineation should be conducted by a professional. This delineation will define the edges
of the wetland and identify what sections development activity should avoid, in order to
preserve the functions and values provided by the wetland area. Some physical indications
can be used to help decide if a wetland delineation is needed. If the ground is soggy in

the spring, or if water pools in depressions in the spring or after a rain, it is possible that

a wetland is present on the property. If fallen leaves are black or very darkly stained, and

if vegetation is different than in the higher ground around the area, these are also good
indicators that a professional delineation should be conducted.

1



Examples of Wetlands Found In Michigan

Michigan is fortunate to contain a diversity
of wetland types ranging from coastal
marshes to small isolated bogs.

Aquatic Bed

Areas of shallow permanent water that are
dominated by plants that grow on or below
the surface of the water.

Vernal Pools

Small pools located in oak-hickory, beech-
maple forests, and northern hardwood-conifer
forests. They provide critical breeding habitat
for amphibians and invertebrates, and
feeding sites for many other species.

Great Lakes Coastal Wetlands

The hydrology of these wetlands is driven by
Great Lakes water level fluctuations. There
are different types of these rare wetlands due
to substrate (sand, clay, muck) and exposure
to wind and wave action: barrier-beach
wetland, protected embayment, tombolo,
interdunal-swale, and drowned river mouth.
All are very important to the health of the
Great Lakes.

Interdunal Swale Wetland
T R AN - . A wetland dominated by grass-like
=, e PR g o 4 far vegetation that occurs in the low areas
S T T S T R e between sand dunes or beach ridges

Vernal F along the Great Lakes shoreline.
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Swamp

Wooded wetland that is inundated or
saturated periodically, such as a Cedar,
Hardwood or Shrub-scrub Swamp. In
addition to providing flood control and
groundwater recharge, swamps provide
critical habitat for plants, birds, fish,

and invertebrates.

Marsh

These wetlands are often associated with
lakes and rivers, and are permanently or
periodically covered by standing or slow-
moving water and dominated by grass-like
vegetation. Because they typically contain
a very high level of nutrients, freshwater
marshes are one of the most productive
ecosystems on earth.

Peatlands
Peat-accumulating wetland that includes

both bogs and fens. A bog is isolated from
groundwater (acidic), while a fen receives
inputs of groundwater (basic). Both contain
unique plants adapted to pH conditions.

Wet Prairie

Wet prairies once covered the flat lakeplains
of southern Michigan, but are now consid-
ered rare. They typically experience seasonal
flooding and are among the most diverse
plant communities in Michigan.

Wet Prairie

13
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Wetland Functions and Values

Why are wetlands important? Through the work of scientists, hunters, anglers, naturalists,
and land managers, we are now better able to answer this question than ever before.
Wetlands are complex ecosystems that provide numerous benefits to society. In Michigan
these benefits increase in significance as we continue to lose wetlands. The valuable
ecological functions of wetlands, and the aesthetically pleasing open space they provide,
benefit local economies and enhance the quality of life for Michigan communities and
their visitors.

When discussing the importance of wetlands, the terms “wetland functions” and “wetland
values” are often used. Wetland functions, such as sediment control and flood storage,
are natural processes that continue regardless of their perceived value. Value is usually
associated with goods and services that wetlands provide. For this reason, wetland values,
such as water quality maintenance and flood protection, are the goods and services that
wetlands provide. Some common wetland functions and values are listed below.

Fish and Wildlife Habitat

Wetlands are considered “Nature’s Nurseries.” Some species spend their entire lives in
wetlands, while others utilize them intermittently for feeding or rearing their young. Most
freshwater fish are considered wetland dependent and many important sport fishes
spawn in or near wetlands. Like fish, many bird species are dependent on wetlands

for either migratory resting places, breeding or feeding grounds, or cover from predators.
Nearly all of Michigan’s amphibians are wetland dependent, especially for breeding.
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Wetlands serve as the preferred habitat for many mammals such as muskrat, beaver,
otter, mink, and raccoon. In Northern Michigan, cedar swamps are critical to white-tailed
deer for many reasons, including winter browse and important thermal cover during harsh
winters. With Michigan’s economy so heavily dependent on tourist dollars from hunting,
fishing, wildlife observation, and other forms of outdoor recreation associated with
wetlands, this function is an economic powerhouse.

More than one-third of all threatened or endangered animal species in the United States
either live in wetland areas or depend on them. This is especially critical considering that
wetlands comprise only about five percent of the lower 48 United States. In Michigan, at
least 41 listed, threatened, and endangered species of animals depend upon wetlands at
some point in their life cycle. Examples of Michigan’s threatened or endangered animals
that rely on wetlands include the bald eagle, osprey, common loon, and king rail. Of
Michigan’s total 395 rare plant species, 194 of them are found in wetland habitats.

Water Quality Protection

A major function of wetlands is the preservation of water quality. Wetlands act as “Nature’s
Kidneys” by removing polluting nutrients and sediments from surface and ground water.
Although less well known than providing fish and wildlife habitat, this wetland function is
very important to local units of government, particularly in watersheds that are connected
to the municipal water supply.

For example, excess inputs of nutrients,

such as phosphorus and nitrogen, can cause
severe problems in aquatic ecosystems.
Nutrients are necessary, but they can be a
classic example of how “too much of a good
thing is bad.” Excess nutrients can cause an
undesirable increase in algae and aquatic
plant growth. The result is water that is
reminiscent of pea soup, weed-choked lakes,
depleted dissolved oxygen levels, and the
rapid aging or eutrophication of a lake. In
the Great Lakes Region, the massive algae
blooms and depleted dissolved oxygen levels
of Lake Erie in the early 1970’s is a classic
example of what happens to an aquatic
system under the strain of too many nutrients.




Sedimentation Control

As sediment-laden water flows through a wetland from the surrounding watershed, the
sediments are deposited, or trapped, in the wetland. This reduces siltation into lakes, rivers,
and streams.

There is a strong tendency for heavy metals and other toxic chemicals to attach to the
sediment particles found in surface water runoff. Wetlands can trap these pollutants and
remove them from the water. However, when the natural ability of wetlands to function as
filters is over-stressed from human inputs, the wetland and its functions can be destroyed.
In fact, when overloaded, wetlands can actually become sources of pollutants, exporting
materials that have been filtered and stored for centuries.

Flood Prevention

Wetlands act as hydrologic sponges,
temporarily storing flood waters and releasing
them slowly, thus reducing flood peaks and o
protecting downstream property owners from
flood damage.

b
Wetlands and adjacent floodplains often form T
natural floodways that convey flood waters from
upland to downstream points. These functions '.
become increasingly important in urban areas
where development has increased the rate
and volume of runoff.

- .

Each year, many Michigan communities experience severe flooding and millions of dollars
in damage is caused by flooding across the United States. Due to the below market cost
of federal flood insurance and other forms of federal assistance to help flood victims, the
American taxpayer bears the majority of the financial burden of flood damage. The flood
storage and conveyance functions of wetlands can help to prevent flooding, resulting in
substantial savings to the taxpayer. The most dramatic example of how this can go wrong
occurred in August 2005, when Hurricane Katrina hit the Gulf Coast. Historically, coastal
wetlands in the region acted as buffers for communities against storm surges. Unfortunately,
years of dredging for navigation canals, oil and gas exploration, and construction of a vast
levee system all combined to devastate those wetlands and the natural storm shield they
provided. Rebuilding the Gulf Coast will come at a tremendous cost because development
was not designed to incorporate the valuable features that wetlands provided. Fortunately,
due to Michigan’s geography, our communities are not subject to this magnitude of
flooding. However, wetlands can still provide significant flood protection and storage

to Michigan’s communities.

Shoreline Protection

In their natural condition, wetlands function as a barrier to erosion along shorelines. The root
systems of wetland plants stabilize soil at the water’s edge and enhance soil accumulation
at the shoreline. Wetland vegetation along shorelines reduces erosion by dampening wave
action and slowing current speed.

11
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Education and Research

Wetlands serve as wonderful outdoor classrooms,
providing excellent opportunities for discovery and
living examples of nearly all ecological principles.
Boardwalks and observation platforms have been
constructed in many wetlands across the state
to facilitate educational activities. Many local
governments have featured their wetland resources
in various ways, preserving them in parks and
other recreational or educational settings.

Recreational Opportunities

Wildlife-related recreation is a $22 billion industry in the Great Lakes states. In Michigan alone,
anglers spend more than $1.5 billion on their sport and generate nearly $3 billion in total
economic output. Since nearly all sport fishes, many popular game animals, and most
fur-bearing animals depend on wetlands for their survival, healthy and functioning wetland
ecosystems are necessary to maintain the resource base for this segment of the economy.
Bird watching also is becoming an important tourist activity in the off-season.

Ground Water Recharge

Wetlands are usually found where the ground water table intersects or is close to the land
surface. They are usually sites of ground water discharge (places where ground water
seeps or flows to the earth’s surface) and are important in providing high quality water for
our lakes and streams, especially in dry months. On the other hand, some wetlands are
found where water moves into the ground water system, serving as a source of ground
water recharge. These wetlands replenish groundwater supplies, and their filtering capacity
can also help protect groundwater quality. The recharge potential of a wetland varies
according to a variety of factors, including wetland type, geographic location, subsurface
geology, soil type, and precipitation.

Water Supply

Whether it is used for recreation, drinking water, or industrial processes, everyone needs
clean water. On the delivery side of the water equation, clean water resulting from the
water quality maintenance function of wetlands helps to keep water treatment costs low.
Ground water is vulnerable to contamination at many recharge areas. The filtering capacity
of wetlands and the absence of pollution-generating uses in wetlands serve to protect
vulnerable aquifers. For this reason, the federal Safe Drinking Water Act contains a provision
to encourage local governments to protect wetlands and watersheds determined to be
important to municipal water supplies.



Food and Fiber Production

Wetlands support many commercial activities. They provide a variety of natural products
including blueberries, cranberries, and wild rice. Wetland grasses are hayed in many
places for winter livestock feed. Forested wetlands, such as cedar swamps, can provide
sustained yields of valuable timber if harvested with careful management and planning.

It must be noted that many commercial activities, such as, logging, livestock grazing,

or cranberry cultivation, can severely degrade wetlands if not done on a small scale with
the utmost care.

Aesthetic Values

The richness of the plant and animal communities found in wetlands make them some of
Michigan’s most beautiful natural environments. Rare, threatened, and endangered plant
and animal species provide added interest for naturalists. Wetlands provide valuable open
space for visual and recreational enjoyment. In many cases throughout the state, protected
wetlands have been shown to enhance the value of neighboring properties due to these
factors. Perhaps the most valued function of wetlands is the space they provide for
introspection and quiet reflection. The stresses of a busy day seem to fade away when
one is watching a Great Blue Heron fishing in the marsh.

Summary

Many of the wetland functions discussed above benefit local units of government
and members of their communities. Accordingly, local units of governments have a
responsibility to protect these functions by maintaining wetlands.

19



The Existing
Legal Framework

WHY ADD
LOCAL PROTECTION?

Federal and state laws provide
limited protection to isolated
wetlands.

Isolated wetlands that are not
otherwise protected provide
important functions and values.

B [solated wetlands become more
important for habitat and flood
storage as an area develops.

B Local governments are well
suited to integrate wetlands
into land use decisions.




CHAPTER 3: The Existing Legal Framework
- 'n

At the heart of Michigan’s wetland regulatory program is Part 303, Wetlands Protection, of
the Natural Resources and Environmental Protection Act (Act 451 of 1994 as amended),
formerly referred to as the Goemaere-Anderson Wetlands Protection Act (Act 203 of 1979).
The Michigan Department of Environmental Quality (MDEQ) administers this statute. The
MDEQ has also assumed the administration of Section 404 of the federal Clean Water
Act, which protects wetlands at the federal level.

Part 303 includes several provisions:
1) It establishes a state policy to protect the public against the loss of wetlands
and makes explicit findings as to the benefits wetlands provide.

2) It establishes a permit program regulating most activities that
alter wetlands.

3) It provides enforcement language and sets maximum penalties for violations.

4) It explicitly authorizes regulation of wetlands by local governments.

The activities that are regulated by Part 303 only apply to wetlands as defined in the Act.
The definition of wetlands in the Act has two components. First, Part 303 defines a
wetland as:

“land characterized by the presence of water at a frequency and duration sufficient

to support, and that under normal circumstances does support, wetland vegetation

or aquatic life, and is commonly referred to as a bog, swamp, or marsh.”

21



Second, jurisdiction over wetlands depends on the size of the wetland and whether it is
contiguous to a water body.

Contiguous wetlands are those found in close proximity to a lake, stream, pond, Great Lake,
and/or have a direct hydrological relationship with it. Activities in contiguous wetlands are
regulated regardless of size of the wetland because of their close relationship to lakes and
streams. According to the administrative rules promulgated for Part 303, wetlands within
500 feet of an inland lake, stream, or pond or within 1,000 feet of a Great Lake are
considered contiguous. Non-contiguous wetlands are regulated only if they are greater

than five acres in size. The MDEQ can regulate non-contiguous wetlands of any size,
anywhere in the state, if the wetland is determined to be essential to the preservation

of natural resources of the state and the landowner is notified of this determination.

WETLANDS ARE
PROTECTED BY STATE
AND FEDERAL LAW

m Contiguous to the Great Lakes or
Lake St. Clair, an inland lake or
pond, or a river or stream.

m More than five acres in size.

B Determined by the MDEQ to be
essential to the preservation of the
natural resources of the state
from pollution, impairment, or
destruction, and the MDEQ has
so notified the owner.




Permits

Under Part 303, a permit is required for the following activities in regulated wetlands:
deposit or place fill material in a wetland; dredge, remove, or permit removal of soil or
minerals from a wetland; construct, operate, or maintain any use or development in a
wetland; or drain surface water from a wetland.

Part 303 includes specific standards that must be met before a permit is issued. The
permit standards essentially involve the application of three “tests” to each application.
1) Is the project in the public interest?
2) Has the applicant shown that impacts are not unacceptable?

3) Is the project dependent on being placed in a wetland;
does a feasible and prudent alternative exist?

REGULATED
ACTIVITIES IN WETLANDS

Under Part 303, a permit is
needed to:
m Place fill in a wetland.

B Dredge or remove soil or minerals
from a wetland.

m Construct, operate, or maintain any
use or development in a wetland.

B Drain surface water from a wetland.

L
,
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To determine whether the activity is in the public interest, the benefit from the proposed
project is balanced against the detriments of the activity according to the following
general criteria:

= The relative extent of the public and private need for the proposed activity. (The
MDEQ must give serious consideration to findings of necessity made by other
state agencies.)

= The availability of feasible and prudent alternative locations and methods to accomplish
the expected benefits from the activity. (Note that an analysis of alternatives is required
under this subsection even if the project is wetland dependent.)

®m The extent and permanence of the beneficial or detrimental effects on the public and
private uses of the area, including the benefits the wetland provides.

®m T[he probable impact of each proposal in relation to the cumulative effect created by
other existing and anticipated activities in the watershed.

m The probable impact on recognized historic, cultural, scenic, ecological, or recreational
values and on the public health or fish or wildlife.

= The size of the wetland being considered.
= The amount of remaining wetland in the general area.
= Proximity to any waterway.

= Economic value, both public and private, of the proposed land change to the
general area.

Part 303 requires that the decision reflect the national and state concern for the protection
of natural resources from pollution, impairment, and destruction.

To determine whether impacts to aquatic resources are unacceptable, the MDEQ must
consider the pubic interest criteria and the criteria set forth in the legislative findings of
Part 303. The legislature found that a loss of a wetland may deprive the people of the
state of some or all of the following benefits derived from wetlands:

» Flood and storm control by the hydrologic absorption and storage capacity
of the wetland.

m Protection of subsurface water resources and provision of valuable watersheds
and recharging ground water supplies.

= Pollution treatment by serving as a biological and chemical oxidation basin.



m Erosion control by serving as a sedimentation area and filtering basin, absorbing silt
and organic matter.

= Wildlife habitat by providing breeding, nesting, and feeding grounds and cover for
many forms of wildlife, waterfowl (including migratory waterfowl), and rare, threatened,
or endangered wildlife species.

m Sources of nutrients in water food cycles and nursery grounds and sanctuaries
for fish.

A wetland dependent activity is one that must have wetland conditions (wetland hydrology,
soils, and/or plants) to fulfill its basic purpose. If an activity can be undertaken on an
upland site then it is not wetland dependent. One activity that is typically considered
wetland dependent is peat extraction.

The language of Part 303 establishes a presumption that there is an alternative to impacting
a wetland and that a permit cannot be issued unless the applicant demonstrates that there
is no feasible and prudent alternative. Feasible and prudent alternatives include other locations,
project size and configurations, and methods. If the MDEQ finds that an applicant has failed
to demonstrate that there are no feasible and prudent alternatives, then it must deny a permit.

The MDEQ also administers Part 301, Inland Lakes and Streams, and Part 325, Great
Lakes Submerged Lands of the Natural Resources and Environmental Protection Act
(Act 451 of 1994 as amended).

In situations where two or more resource management acts apply, MDEQ reviews one
permit application under the criteria of all the applicable acts. This permit consolidation
prevents unnecessary duplication of permits and review processes.




Exemptions
During the legislative process when Part 303 was originally passed in 1979, some activities
were exempted from the need for a wetlands permit. These exemptions include:

m Recreational activities such as fishing, trapping, hunting, boating, swimming and hiking.
= Silviculture and lumbering activities including harvesting of commercial forest products.
m Specified agricultural activities, including grazing, cultivation, and minor drainage.

= Maintenance of county drains.

m  Specified power line or small gas pipeline construction, if impacts are minimized.

= Forest and farm roads if Best Management Practices (BMPs) are followed.

Mitigation

If the MDEQ determines that a project meets the criteria described above and issues

a permit authorizing wetland impacts that are determined to be unavoidable, Part 303
authorizes the MDEQ to require the applicant to take actions to mitigate the loss of wetland
area and function. The mitigation guidelines in Part 303’s administrative rules require:

= A no net loss of wetlands.
= A preference for wetland restoration.
= Mitigated wetlands be of a similar ecological type.

= Mitigation projects near the same site as the impacted wetland or within the same
watershed in most cases.

m Consideration be given to replacement of predominant functional values lost within
the impacted wetland.

® Financial assurances that the mitigation will be completed.

m Ratios of mitigation ranging from 1.5 - 5: 1, depending on the type of wetland
impacted, and 10:1 and special provisions for preservation as mitigation.

= Permanent protection must be established for the mitigated wetlands.

MITIGATION

Permitting sequence:

B Avoid wetlands

B Minimize impacts

m Mitigate for unavoidable
impacts







| ocal Wetland
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CHAPTER 4: Local Wetland Ordinances
'l

In Michigan, local government has traditionally shouldered the primary responsibility for land
use control through zoning. Local wetlands protection, in addition to MDEQ regulation,

is consistent with this home rule tradition. Part 303 authorizes municipalities to regulate
wetlands using the same definition, regulatory standards, and application procedures
established in Part 303. This authority is supplemental to the existing authority of a
municipality to enact zoning ordinances in the public interest under the County, Township,
and City, and Village Zoning Enabling Acts. Under these acts, local governments can use
various tools, including protecting native vegetation and requiring buffer strips around natural
features such as wetlands. Given the importance of the functions and values that wetlands
provide, some local governments in Michigan have adopted local wetland ordinances.
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Everyone Benefits from Local Wetland Ordinances

Many benefits result from the local regulation of wetlands in addition to the state and
federal programs: the wetland benefits, the individual applicant benefits, and the general
public benefits.

Benefits to wetlands by filling gaps in state and federal law and increasing support:

Protection of small isolated wetlands not subject to state or federal regulation.
Local involvement allows for early integration of wetland protection during the
development of site plans (e.g., conservation planning, see Chapter 5).
Difficult for MDEQ staff alone to monitor all activities that can occur throughout
the entire state.

Benefits to the applicant by addressing wetlands early in the project:

Reduced costs and time delays that result from improper planning.

Local government can provide incentives (density bonuses, variances, etc.).
Complete applications may expedite state and federal processes.
Violations/conflicts with other laws may be avoided.

Nature sells!

Benefits to the community by enhancing wetland protection:

Helps foster better land use decisions.

Improves water quality, reduces flood damage, protects wildlife habitat,

and preserves valuable open space and recreational areas.

Reduces tax payer dollars spent replacing lost wetland functions and values.
Savings for individual homeowners by avoiding costs of repairing settling
foundations and leaky basements.

Preserves the special features unique to the community.

Protects the local economy by enhancing the quality of life.




Elements to Consider

What wetlands should be regulated?

If your local government decides to enact a wetland ordinance, you must decide what
wetlands should be regulated:

Only those regulated by MDEQ?

Only those NOT regulated by MDEQ"?

All wetlands regardless of size?

All wetlands to a certain arbitrary size?

Small wetlands provide unique benefits to wildlife and the ecosystem, including critical
breeding habitats for amphibians. Because small wetlands provide unique benefits, many
communities regulate all wetlands regardless of size or regulate down to 1/4 of an acre.
Once your community decides what wetlands to regulate, there are a number of important
elements that must be taken into account by local governments wishing to enact a local
wetland ordinance.

Part 303 Requirements for Local Ordinances
Part 303 includes requirements for local units of government to follow if they wish to
regulate wetlands. These include:

= A wetland ordinance cannot require a permit for activities exempted from regulation
under Part 303.

= A wetland ordinance must use the same wetland definition as in Part 303, except
that the local government can regulate isolated wetlands smaller than 5 acres.

m Local units of government must publish a wetland inventory before adopting a
wetland ordinance. This inventory serves as a general guide and does not
delineate jurisdictional boundaries.

Local units of government that adopt wetland ordinances must notify the MDEQ.

m If alocal government wishes to regulate a wetland less than 2 acres in size, the
local government must grant a permit unless it is determined that the wetland is
essential to the preservation of the community's natural resources according to
criteria in Part 303.

m Local governments must make decisions on wetland permit applications in 90 days
unless waived by the applicant.

m | ocal governments must forward a copy of each application to the MDEQ, along
with state application fees for projects.

m Local governments must process wetland applications in a manner that ensures
that the same entity makes decisions on site plans, plats, and wetlands and cannot
require an applicant to submit to a hearing on the application before more than one
local government decision-making body.

Mapping first makes sense!

Part 303 requires a local inventory of your community’s wetlands. This is not a jurisdictional
map — it is only for planning and notification purposes. Thanks to the growth in GIS and
available data, wetland inventories are easy and relatively inexpensive to create. However,
this inventory does not substitute for on-site review.
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Landowners must be notified on the inventory map’s availability. Creating the wetland
inventory map early in the process builds awareness of wetland resources in the community
and builds support for protection among stakeholders. The map is required by Part 303
but is valuable beyond just for wetland protection. It can also be used for preparing a
master plan and making planning and zoning decisions.

MDEQ Permits

If a community has a local wetland ordinance, a permit applicant must also request a
permit from the MDEQ. The local permit review process should be conducted in the same
time frame as the state review process. Approval from both the MDEQ and the local
government are necessary in order to proceed with the project.

Perceived “Costs” to Enacting a Local Ordinance

Some common concerns regarding a local ordinance include worries that economic,
community, and job growth/development will be slowed or halted. Other objections
voiced may include worries that lawsuits will bankrupt the community, or that takings
claims will be filed. However, all of these concerns can be addressed. Communities with
wetland ordinances are among Michigan’s fastest growing. Also, well-crafted and fairly
administered wetland ordinances are very defensible and rarely challenged. To date,
there have been no successful takings claims against local wetland ordinances. Finally,
local ordinances that protect important community assets are popular—as long as they
develop ownership among community stakeholders.

An Example of a Local Wetland Ordinance is available at:
www.michigan.gov/deqwetlands










CHAPTER 5: Additional Options
For Local Protection of Wetlands

In addition to enacting a stand-alone wetland ordinance, there are various wetland protection
tools available to local governments. Wetland protection can take many forms, and in
most cases it should reflect the needs of the resources and the concern of the community.
Some communities integrate wetland protection provisions into their site plan review
process, while others maintain comprehensive stand-alone ordinances complete with
maps designating wetland areas. The form of wetland protection that a community is
likely to pursue is dependent on a number of variables, some of which include: political
climate, available funding or funding mechanisms, administrative capacity, etc. Some of
the most commmon protection options are discussed in this section, including:

Use of Local Regulatory Programs
= Community Option #1: Natural Features Setback Ordinances
= Community Option #2: Soil Erosion and Sedimentation Control Ordinances
= Community Option #3: Floodplain Management Ordinances

Use of Site Planning

Community Option #4: Site Plan Review Regulations

Community Option #5: Linking Local Approval to State and Federal Permits
Community Option #6: Lot Split or Lot Division Regulations

Community Option #7: Local Stormwater Management

Community Option #8: Open Space Zoning and Conservation Design
Community Option #9: Performance Based Zoning

Community Option #10: Performance Guarantees
Community Option #11: Environmental Planning in Public Infrastructure Projects

Use of Voluntary Protection
= Community Option #12: Partnerships Between Local Units
of Government and Landowners

At a minimum, local governments can review state and federal wetland dredge and fill
applications that apply to their area. This should include an analysis of the local zoning
ordinance to ensure compliance with any local provisions that might be used to protect
the wetland. If a project violates the local ordinance, the MDEQ and the U.S. Army Corps
of Engineers, where applicable, should be notified during the public comment process. In
addition, the local zoning administrator or reviewing body should be made aware of the
proposed activity to ensure appropriate local review. Keep in mind that local governments
have 45 days to review the application and provide comments — while citizens only have
20 days.
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Community OpTion #1

Natural Features Setback Ordinances

Because people are drawn to the water, residential and recreational pressure to develop
properties along lakes, streams, and wetlands is immense — the same natural features that
attract people to our communities are at a high risk for being degraded or destroyed by
adjacent development.

One way to protect important natural features in your community is to require “setbacks,”
which are intended to provide a buffer between the natural feature and development. This
can be accomplished by including a natural features setback as part of the zoning ordinance
to ensure that buildings or various activities, such as grading or cutting vegetation, are
located a safe distance from a wetland or other natural feature.

Natural feature setbacks can protect local rivers and streams, lake shorelines, and wetlands.
They also provide additional benefits including:

® Protection of surface water run-off
and water quality for pollution prevention.

" Assistance in beneficial water recharge
for drinking, irrigation and other purposes.

® Provision of water storage areas during
storm events.

B Preservation of aesthetic views and
enjoyment of natural resources.

" Stabilization and protection of soil resources,
including the prevention of erosion and
prohibition of loss due to moving water.

= Protection of wildlife habitat, including
preservation of threatened and endangered
species habitat.

Natural feature setbacks are typically 25 to

40 feet in width, but larger setbacks (up to

200 feet) are desirable for best protection of
the adjacent resource. Setbacks should not

be included in a wetland regulatory ordinance.
However, local governments can require setbacks
from wetlands in a separate zoning ordinance.

An example of a natural feature setback ordinance can be found on the Huron River
Watershed Council’s website at www. hrwc.org.




Example of a Natural Features Setbhack Ordinance
Intent and Purpose Clause:

It is the intent of this ordinance to require a minimum setback from natural features, and to
regulate property within such setback in order to prevent physical harm, impairment and/or
destruction of or to a natural feature. It has been determined that, in the absence of such

a minimum setback, intrusions in or onto natural features would occur, resulting in harm,
impairment and/or destruction of natural features contrary to the public health, safety and
general welfare. This regulation is based on the police power, for the protection of the pubic
health, safety and welfare, including the authority granted in the Zoning Enabling Act.

It is the purpose of this section to establish and preserve minimum setback from natural
features in order to recognize and protect the special interrelationship and interdendency
between the natural feature and the setback area. Components of interrelationship which
this section is intended to protect include: (1) the spatial relationship; (2) interdependency
in terms of physical location, plant species, animal species and encouragement of diversity
and richness of plant and animal species; (3) overland and subsurface hydrology; (4) water
table; (5) water quality; (6) prevention of erosion or sediment deposition.




Soil Erosion and Sedimentation
Control Ordinances

Sediment can be a significant contributor to the decline in wetland viability by reducing water
depths, decreasing sunlight penetration, and smothering plant and animal species. Additionally,
contaminants such as pesticides, heavy metals, oil and grease, bacteria, plant nutrients, and
other chemical wastes are often attached to the sediment and deposited into wetlands. Part 91,
Soil Erosion and Sedimentation Control (SESC), of the Natural Resources and Environmental
Protection Act (Act 451 of 1994 as amended) formerly Act 347 of 1972, was enacted to
protect the waters of the state from sedimentation caused by unchecked soil erosion.

Part 91 gives the primary responsibility for administering the statute to the counties. The
County Board of Commissioners must designate a county enforcing agency such as the Drain
Commissioner, Road Commission, Building Department, or the local Soil Conservation District
to administer the soil erosion control program on behalf of the county. Counties may administer
this by using a resolution or an SESC Ordinance. SESC ordinances can be more restrictive than
the statute. Part 91 allows cities, villages, charter townships, and some general law townships
to assume responsibility within their jurisdictions by adopting a MDEQ-approved SESC Ordinance.
The costs of administering county/local erosion programs may be covered by charging fees for
inspections, permits, and reviewing plans.

Similar to other regulatory programs, Part 91 requires permits for all regulated activities. Permits
are required for all earth changes that disturb one or more acres OR that are within 500 feet

of a lake or stream. Plowing, tilling, and some logging and mining activities are exempt under
Part 91. Since wetlands are often contiguous to lakes and streams, Part 91 may be a useful
tool for protecting wetlands. Given that SESC Ordinances can be more restrictive than the
statute, the county or local governmental agency may require (if desired) SESC permits within
500 feet of wetlands, lakes, or streams. Prior to receiving a permit, the applicant must complete
an application and develop a soil erosion and sedimentation control plan to minimize erosion
and off-site sedimentation.

Summary
® Adopt a county/local ordinance subject to approval from the MDEQ.

® Designate enforcing agency (e.g., Drain Commissioner, Road Commission,
Building Department, or the local Soil Conservation District).

® Review and approve soil erosion and sediment control permit applications.




Seven Principles of Erosion/Sediment Control to be
Incorporated Into Every Plan and Construction Activity

1.

Design and construct terrain features such as slopes and drainage ways to minimize the
erosion potential of the exposed site based on the soil type, time of year, proximity to water
ways, duration of exposure, length/steepness of the slope, and the anticipated volume and
intensity of runoff.

Minimize the surface area of unstabilized soils left unprotected and vulnerable to runoff and
wind at any one time.

Minimize the amount of time that unstabilized soil areas are exposed to erosive forces.

Protect and shield exposed soil areas with a cover of live vegetation, mulch, or approved
erosion resistant material during the temporary and permanent control periods of construction.

Avoid concentrating runoff. When concentrated runoff cannot be avoided, runoff velocities
must be reduced to non-erosive velocities.

Trap eroded sediments on-site with temporary and permanent barriers, basins or other
sediment retention devices while allowing for the controlled discharge of runoff waters
at non-erosive velocities.

. Implement a continuous inspection and maintenance program.

Incorporating these principles will help prevent this.



40

Floodplain Management Ordinances

Protecting floodplains from development is an urgent public health and safety matter for officials
in many Michigan commmunities. Floodplains are the natural low areas adjacent to surface water
bodies that hold floodwaters. Since it's common to find extensive wetlands in the floodplains
of rivers, lakes, and streams, floodplain management generally involves wetland protection.

When floodplains are altered by development, filling, sedimentation, and/or vegetation
destruction, their ability to handle floodwaters are greatly reduced, aggravating flooding and
subsequent flood damages, especially downstream. Communities throughout the state have
developed specific regulations to control development in floodplains. Local floodplain
regulations generally promote the following goals:

= Limit the alteration of natural flood plains, streams, wetlands and natural protective
barriers (e.g., floodplain slopes) that store and attenuate flood waters.

m  Control activities like filling, grading, and dredging, which may increase flooding.
®  Prevent encroachment on stream channels and wetlands.

®  Prevent construction of flood barriers that will unnaturally divert flood waters or
may increase flood hazards in other areas.

= Slow runoff volume and rate to reduce flooding, sedimentation, and
channel and property damage.

®  Promote intergovernmental cooperation (state, federal, and local coordination) through
consistent application of regulations, so one unit of government does not transport
flooding problems to another because of poor floodplain management.

= Require the elevation of structures above the 100-year flood elevation
to reduce the damage.

®  Save community’s dollars by preserving natural flood protection features.

There are a number of options available for floodplain protection. The MDEQ has jurisdiction
over many floodplain areas, yet local governments can regulate development in floodplains
through a separate floodplain ordinance or through special provisions in the zoning ordinance
or building code. Coordinating state and local floodplain regulations is essential for appropriate
management of floodplains.



Defining and Mapping Floodplains

One of the first steps in protecting floodplains is to delineate the floodplain area on an official
map. This map becomes the basis for local regulations. (Using floodplain regulations will not
protect isolated wetlands, or wetlands not found within the designated floodplain.) Many Michigan
communities already have official floodplain maps, developed by the Federal Emergency
Management Act (FEMA). These maps are known as a Flood Insurance Rate Maps.

If a hazard map does not exist for a community, then the expertise of a wetland scientist
or hydrologist may be required. The use of the National Wetlands Inventory (NWI) Maps,
Michigan Resource Inventory System (MIRIS) maps, soil surveys, current aerial photos,
U.S.G.S. topographic maps, and some field verification is usually required. This map will
serve as a guide, not as a detailed site specific map.

Zoning for Floodplain Protection

Floodplain zoning ordinances regulate the types of land uses that are permitted in the
floodplain. Floodplain zoning districts only allow uses that are not susceptible to flood
damage (e.g. recreation facilities, agriculture, conservation/education areas, and planned
unit developments that cluster buildings out of the flood prone areas). Many communities
with flooding problems participate in the National Flood Insurance Program (NFIP).

Planning and Public Floodplain Acquisition for Greenways and Parklands
Pro-active planning for community greenways located in floodplain areas can create many
economic benefits for a community. Park and recreation plans often target the acquisition
of floodplain areas for use as passive nature recreation areas or for more intensive forms
of recreation that are not permanently damaged by flooding (e.g., soccer or softball fields).
Since floodplains are vulnerable to periodic flooding and the ability to develop these lands
is marginal, they can often
be purchased at reduced
prices. Strategic long-range
planning for protection and
acquisition of floodplains

by parks and recreation
commissions can contribute
significantly to the protection
of riparian wetlands as well
as improve the quality of life
benefits for the community.
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Site Plan Review Regulations

Good development design strengthens economic activity, improves community attitudes,
reduces nuisance impacts, decreases the cost of development, improves property values,
and enhances public safety. For these reasons, it is in a community’s interest to conduct a
site plan review process. Site plans are the documents and drawings that present information
showing what an applicant for zoning approval wants to achieve on a parcel of land. Because
good site plans usually include information on stormwater patterns, topography, soils, and
wetland locations, they can help local decision makers better assess what might be necessary
to protect water resources before construction begins.

Local Site Plan Review Regulations

Site plan review regulations are provisions in a zoning ordinance for the administrative review
of the physical layout of proposed projects to assure the standards contained in the zoning
ordinance are complied with as each property is developed. Many local governments already
administer site plan review as part of their planning process, so adding wetland review often
does not add to the administrative work load.

In addition to specifying the procedures for submission and approval of site plans, site plan
review regulations also identify the land uses subject to review and the individual or body
responsible for administering the review. Site plan review typically requires professional
assistance and trained decision makers if it is to be used most effectively. This may require
hiring outside consultants with the cost borne by fees paid by applicants. Site plan review is
often applied to commercial/industrial facilities, and other uses that require a more detailed
review to look at number of parking spaces, structure size, and development in sensitive
environmental areas such as wetlands.

The inclusion of standards within site plan review regulations is essential to ensure effective
and legally rooted review decisions. Standards typically used include: data submittal standards,
nondiscretionary review standards, discretionary review standards, and conditional standards
to ensure ordinance conformance.

The most important of these are discretionary standards, which address issues ranging from
impacts on the environment and adjoining land uses, in conformance with any related federal,
state or county regulations. If development does not proceed according to an approved site
plan, legal means (such as performance guarantees mentioned under Community Option #10)
can be initiated to require enforcement.



Local Site Plan Review and Designing Developments to Protect Wetlands
Wetland protection can be integrated into both residential and commercial development plans.
To plan developments that protect wetlands, an assessment of the wetland should first be
conducted. This assessment should include (at a minimum):

= Wetland boundaries

= Wetland size

= Wetland type

= Connections to other bodies of water

m  Critical upland habitat that should be protected along with the wetland

Once these are determined, the next step is to determine what type of development is most
compatible with protecting wetlands on the site.

The layout for buildings and roads should be designed to avoid wetlands altogether, or if
unavoidable, minimize wetland crossings. How the upland adjacent to a wetland will be
developed has important implications for the long-term health of the wetland. Important
considerations include establishment of greenbelts and buffer zones around wetlands,
managing the quantity and quality of stormwater in a way that does not harm the wetland,
human access and use of the wetland, and land use practices (e.g., fertilizer and pesticide
use) as discussed in Community Option #7.
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Community OpTiON #5

Linking Local Approval to
State and Federal Permits

A local government’s most basic approach to wetland protection is to tie local approval for a
proposed development to the acquisition of the necessary state and federal wetland permits
required for project completion. This regulatory technique links approval for all zoning and
subdivision to all local, state, and federal permits.

The advantages of a regulatory networking approach include:

It ensures wetland issues are considered early in the planning process.

It facilitates communication between local government and federal and state
regulatory agencies.

It ensures wetlands are regulated to state and federal standards at a minimum.

It provides information on water resources to the local government with
little additional cost.

It can help local governments better understand the environmental aspects of
project design utilizing existing regulations rather than creating new ones.

The disadvantages to linking approvals are that it leaves some significant land use decisions
regarding wetlands entirely up to state and federal officials, and critical isolated wetlands
and habitats may not be protected on any level. If local governments would like to be more
involved or more protective in the wetlands decision-making process, other options should
be investigated.




Step 1: Encourage those in the process of planning land development to conduct a
wetland delineation prior to designing the project. This is an important way to avoid
wetlands and wetland regulations altogether. Providing a list of wetland consultants to
property owners will facilitate this process. You can also recommend using the MDEQ
Wetland Identification Program.

Step 2: Land developers should be informed in the early stages of site planning that
project approval is conditional on the project receiving the proper federal and state
permits. A community may stamp on the permit something to the effect of “Permit
Approval Conditional to the Acquisition of Necessary State and Federal Wetland Permits.”

Step 3: Provide easily accessible educational materials on wetlands to individuals
interested in land development. MDEQ produces fact sheets on the wetland
regulatory process, which can be accessed at www.michigan.gov/wetlands deq.

If local governments pursue this
easy but effective option, some
local wetland conflicts can be
avoided altogether.
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Community OpTiON #6

46

Lot Split or Lot Division Regulations

Unchecked land division can remove forever large amounts of forests and farmland from
production. It can also unnecessarily burden public facilities and services by the creation of
vast “rural development.” Finally, poorly planned land divisions can create parcels that may
require the destruction of wetlands to adequately site houses.

The Land Division Act, Act 288 of 1967 as amended (formally known as the Subdivision Control
Act) does not regulate the creation of parcels greater than 40 acres in size. The Land Division Act
requires approval from the MDEQ for the preliminary plat of any subdivision containing lots within or
affected by a floodplain, and any subdivision involving land abutting a lake or stream where public
rights may be affected. Local governments interested in having more control over land divisions in
order to protect wetlands can create local based land division and subdivision regulations.

Local Land Division Regulations

If land division trends appear to be alarming, a local government can consider adopting a land
division regulation. Local land division regulations apply to all lands. These regulations serve

to prevent the creation of “unbuildable parcels” with lot width, depth, area, shape and/or frontage
that do not meet ordinance minimums, and ensure that access meets minimum public safety and
drainage standards. They are also structured to prevent the unnecessary fragmentation of valuable
natural resource areas and to prevent a proliferation of strip commercial parcels along major roadways.

Land division regulations can help prevent over-development along rural corridors and
premature obsolescence of rural roads.




Elements To Consider Locally

B | ocation of natural or artificial drainage courses, lakes, streams, wetlands, critical
sand dunes, threatened or endangered species, unusual topography, and major
stands of trees.

B The size, shape, orientation, and existing zoning of the lots and parcels should be
appropriate for the type of development and land use contemplated. No split should
be approved that would conflict with existing drainage ditches, natural watercourses,
easements, or public rights-of-way.

®  Parcel splits should minimize the division of wetland areas and other natural features.
No parcel should be created solely of critical sand dune, wetland, lake or river bottom,
or stream bed.
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Local Stormwater Management

Stormwater management regulations are designed to address the challenges posed by flooding
and nonpoint source pollution. The term “nonpoint” refers to pollutants that originate from diffuse
sources rather than a specific point or an easily identified source (e.g., from snow melt or
stormwater runoff versus an outlet pipe). Stormwater runoff can carry with it high concentrations
of sediment (soil particles), hydrocarbons and other hazardous chemicals, pesticides, bacteria,
nutrients, and heavy metals.

Local governments are becoming increasingly involved in the administration of stormwater
management activities, particularly in rapidly urbanizing areas where the impacts of development
on water quality and quantity are most pronounced. In many areas of Michigan, polluted runoff
from lawns, roads, and agricultural areas account for as much as 70% of the water quality
problems of a waterway.

Research shows that when an urbanizing watershed reaches a level of 10% impervious cover
(roads, parking lots, rooftops), the water quality and fish habitat problems rapidly accelerate. By
using effective site planning to manage stormwater and soil erosion, local governments can
protect wetlands and waterways from siltation, avoid the creation of excessive imperviousness,
and minimize alterations in hydrology.

Stormwater Management Considerations
= Consider watershed boundaries and wetlands in planning, not political boundaries.

= Discourage use of natural wetlands to treat stormwater — instead encourage low impact
development, creation of rain gardens, green roofs, wet detention basins, and other
engineered solutions throughout the local area.

= Control quantity, timing, and quality of runoff.
= | imit impervious areas.

= Encourage “green” infrastructure.

= Require routine maintenance.

= Treat “first flush” runoff, meaning the peak concentrations of contaminants that occur
at the initial stage of runoff events.

Site Planning for Stormwater Management

Site planning (detailed in Community Option #4) is an invaluable tool local governments can use
when attempting to control the amount, quality, and timing of runoff to prevent its damaging
effects on natural resources, private property, and public infrastructure. In the early stages of
the site plan process, the environmentally sensitive areas (e.g., wetlands, floodplains, and
steep slopes ) should be identified. Wetlands and wetland protection are an essential
component in any stormwater management system.



The following are a few elements that should be considered when reviewing site plans for
stormwater management:

Protect streambank and other natural vegetation and provide setbacks.

Prohibit direct discharge of stormwater into wetlands.

Prevent fill in wetlands, floodplains, and other natural stormwater collection areas.
Set a limit on the percentage of impervious surfaces in a development.

Reduce design demands for curbs and gutters, allow replacement with

grassed swales where appropriate.

Limit impervious surfaces by reducing parking area requirements.

Require pervious surfaces whenever possible.

Require a stormwater management plan at the site plan review stage for new, modified
or expanded developments.

Ensure proper installation and maintenance of stormwater control measures to preserve
the natural runoff system on and adjacent to development sites. An example of this

would be requiring grading plans for private road development and driveways to divert
stormwater from washing out these areas.

The U.S. EPA has developed a guide entitled Protecting Wetlands: A Guide to Stormwater
Best Management Practices, which is available at www.epa.gov/owow/wetlands/watersheds.

Urban Cooperation Agreements and Stormwater Management

Since stormwater runoff does not respect municipal boundaries, it makes sense for local
governments to coordinate with surrounding units of government on stormwater management.
Cooperative agreements among local governments, known as urban cooperation agreements
(UCA), are legally allowed under the Urban Cooperation Act of 1967. It has become increasingly
common to manage and fund trans-boundary matters such as fire services, recreational facilities,
and water and sewer services using UCAs. Stormwater management is no different.

Prior to adopting a local plan, an area-wide
stormwater management plan can provide
the rationale and guidelines for local
regulation. Once these regional guidelines
have been established, it is much easier
for local governments to develop their
individual ordinances. UCAs can easily

be applied to a public works program

that would allow for construction of
systems for stormwater management

that might include area-wide retention
pasins, monitoring programs, and financing
mechanisms, such as special assessments
or utility fees.
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Rain gardens absorb and treat stormwatrer.



Open Space Zoning and Conservation Design

Open space zoning regulations are techniques used by communities to accommodate growth
while preserving wetlands and other natural resources, rural character, prime agricultural and
forest lands, scenic views, historic landmarks, and other special features that are important to the
community. Open space zoning enables communities to require a certain percentage of a site
to be preserved as open space to protect these resouces.

There are four fundamental components of open space zoning:

1) Special site features are inventoried and mapped.

2) A significant portion of the site is protected as permanent open space.

3) Building envelopes are sited to respect special features and preserve the quantity and
quality of open space on the site.

4) Viewsheds are protected by maintaining a low visual impact, particularly along
public roadways and waters.

Techniques for Open Space and Conservation Design
Below is a brief description of some of the more established land use tools that can protect both
open space and wetlands.

Conservation Subdivision

Conservation subdivision allows for clustering of building sites to provide open space protection
of areas that contain wetlands, steep slopes, views, agricultural lands, and other special features.
Clustering building sites not only protects sensitive landscapes, it also provides more open space
for recreation and can preserve scenic views that contribute to higher property values. Additionally,
a more compact site design can significantly lower the costs of infrastructure, surveying,

and engineering.

Traditional Subdivision Design shown at left

Grid layout with little regard for
natural and special features

Conservation Design shown at right)
Trees, wetlands, scenic views, and

natural features are retained. All homes
have lake views. All residents have equal

access to the shoreline. Single-loaded
roads provide more privacy and better
views. Trails make a pedestrian and

recreation-friendly development.



The image of condominium complexes or tightly packed dwellings is often associated with
conservation subdivision, but in actuality this is usually not the case in open space zoning.
Rather, open space zoning reduces lot size, but the open space found adjacent to and
surrounding the lots give a sense of much larger lots.

Conservation Easements

Conservation easements can be used to provide permanent land protection. The explosive growth
of the land trust movements in Michigan and nationwide is allowing local governments to create
public-private partnerships in land protection. This topic is more thoroughly discussed under
Community Option #12.

Planned Unit Developments

Planned unit developments (PUD) are authorized under state enabling acts to provide opportunities
for more flexible land use and site development. PUDs generally encourage site designs that integrate
structures and uses with natural site characteristics to minimize impacts on the site and adjoining
properties and include planned open space. PUDs can create larger areas of open space through
clustering of units than lot-by-lot development. PUD projects must undergo a site plan review
process, and thus these regulations are administratively more complex than traditional lot area
and bulk regulations.

Implementing Open Space Zoning

When local government pursues open space zoning, the regulations should reflect the community’s
comprehensive plan to assure legal validity. Site development regulations should be consistent with
local rural character, privacy, and open space access. Permitting should be no more difficult than
for traditional subdivisions and if substantially easier, will result in more open space projects. In
some cases, density bonuses for open space projects should be considered to increase financial
attractiveness of open space developments.

What Does Conservation
Design Add Up To?

Preservation of natural features +
Private lots and commmon areas +
Increased sense of community & social opportunities +

Shoreline use concentrated in single dock area

HIGHER PROPERTY VALUES!
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Community OpTiON #9
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Performance Based Zoning

Traditional community zoning techniques are designed to allow specific land use activities
(commercial, residential, industrial) only in pre-defined geographic areas, or zones. Zoning
commissions then have the task of reviewing proposed projects in reference to approved zoning
maps that detail the areas where certain land uses are prohibited, authorized, or are authorized
with certain conditions.

Performance based zoning, on the other hand, does not divide land uses into separate zoning
districts. Instead, land use is regulated by particular performance standards that developers
must meet. If developers agree to meet these pre-defined standards, then a project can be sited
in a broader range of geographic settings. Typical performance standards include wetland
protection, amount of impervious surface, building density, waterfront setbacks, buffering
requirements, and open space ratios. Examples of performance standards that protect wetlands:

" Prevent filling of wetlands by sand, gravel, solid wastes, or structures.
Protect wetland water supply (quantity).

Protect wetland soils.

Maintain free circulation of wetland waters.

Protect wetland vegetation from cutting and grading.

A significant benefit of performance based zoning is that it allows communities to promote infill
in underutilized urban and suburban areas, in turn limiting the progress of sprawl. The practice
of infilling has the tendency to revitalize economically distressed neighborhoods by providing a
greater diversity of residential and commercial uses. To ensure there is a compatibility between
land uses, buffers and setbacks should be included as in the community’s performance standards.
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The other significant benefit of performance based zoning is that it gives developers a certain
flexibility in designing a plan as long as all the conditions laid out by the local government are met.
Developers then have a broad range of design options that they can pursue, many of which can
provide significant cost savings. For example, if a developer is required to limit impervious surface
and protect slopes greater than fifteen percent, the developer then can cluster buildings, mix
building types, and alter road layout to meet those performance standards.

How is Performance Based Zoning Unique?

= |t does not divide land use into separate zoning districts (residential,
commercial, industrial)

= Regulates land use by particular, pre-defined standards to which developers
must adhere (including wetland protection and waterfront setbacks)

= Helps revitalize communities by promoting infill and limiting sprawl

= Offers flexibility and cost savings to developers




Community OpTion #10

Performance Guarantees

Performance guarantees are traditionally used by local governments as a legal mechanism
to ensure that developers establish predefined improvements as conditions of local project
approval. Performance guarantees are a form of “insurance” to protect a community from
unmarketable sites due to project abandonment or partial completion, where required public
or environmental improvements have not been completed.

Roads, sidewalks, lighting, and utilities are all common site features for which local governments
can require performance guarantees in the form of surety bonds, cash, or cash equivalence.
The guarantee is returned to the developer when the project improvements are completed
within a specified timeline and an agreed upon project site plan. Performance guarantees can be

used to protect wetlands by assuring
that proposed land alterations are
constructed as specified by community
planners. For example, if a stormwater
feature, such as infiltration swales or
detention basins, are required to treat
runoff before it enters a wetland, a
performance guarantee will help assure
that these stormwater treatment features
are properly constructed. Performance
guarantees enable communities to pay
the cost to protect or restore wetlands
or other sensitive features, if the
developer or contractor fails to do so.

Why Use Performance
Guarantees?

They are collected as
“‘insurance” to protect a
community if a development
project goes wrong.




Communities interested in utilizing performance guarantees should include in their local zoning,
PUD, condominium, or subdivision ordinances standards that have been predefined to guide
these guarantees. These standards will define timelines for project completion and the resulting
penalties if the predetermined standards are not met. If the project is completed to the satisfaction
of the municipality, then the guarantee will be released in full in a timely manner. If the developer
does not fulfill the specified obligation, then the municipality may obtain the guaranteed funds
and hire its own contractor to complete the project.

It is important to establish reasonable and accurate estimates of the value of the improvements
when determining the amount of the guarantee.

Predefined Standards May Include:

® Protected areas during and after construction
" Stormwater management

®  Project completion deadlines

®  Penalties




Environmental Planning in
Public Infrastructure Projects

As communities grow, it is usually necessary to upgrade and expand public infrastructure. One
of the responsibilities of local government is to plan to improve public infrastructure with an eye
to directing growth into areas that will have the least environmental impact. Some of the most
common growth-inducing actions that local governments undertake are road building and
widening, sewering, water main construction, and siting the locations of schools. Typically,
these growth-inducing actions lead to subdivision and commercial development. Consideration
of the location of wetlands and water resources during master planning can help direct
growth-inducing activities away from environmentally sensitive landscapes.

Of all infrastructure improvements, sewer expansion has the greatest potential to have environmental
impact when it comes to wetlands. Often times the only factor limiting building in wetlands is the
inability to site fully functioning septic systems. When sewers are installed in areas with a high
water table and abundant wetlands — areas considered unsuitable for on-site septic disposal —

it tends to direct development into those areas.

Many Michigan communities, due to their small size or limited institutional capacity, lack any type of
comprehensive planning and zoning that can help direct and control growth. In those communities
it is commonly the development of a public infrastructure plan that determines where community
growth will occur. In other communities where a master plan exists, or is in the process of being
developed, a sewer facility plan should be included in the master plan. The extent of municipal
sewers should be determined in part by the need to protect drinking water, lakes, streams, and
wetlands. Indeed, the protection of these water resources is the primary reason why sewers

are established.

What do public infrastructure projects
have to do with wetland protection at
the local level?

Infrastructure typically induces residential and
commercial development. Local government

can plan and direct growth to areas that need
infill and away from sensitive areas.




To Sewer or Not To Sewer

Below are considerations that should be taken into account when determining where future
sewer projects should be allowed in areas where there is an abundance of water resources.
(All conditions should be met.)

= There is an existing, documented waste treatment problem that cannot be solved by
any other feasible and prudent on-site alternative.

" Dense development currently exists. More that 100 homes per mile and average lot size
of less that 0.5 acres are standard criteria identified by the U.S. EPA.

" Areas that are environmentally sensitive (pertaining to water resources) are absent,
or are identified and afforded adequate protection through deed restriction, zoning,
or other types of protection methods.

" Sewage is treated using current best management practices, and the treated effluent is
unlikely to have a negative impact on water resources in downstream communities.

® The diversion of water will not negatively impact the hydrology or ecosystem(s) in and
adjacent to the newly sewered area.

By assuring that all these conditions are met, communities can help prevent negative water
resource impacts that sewering can create.




Partnerships Between Local Units
of Government and Landowners

Because of their love for the land, many property owners with wetlands want to permanently
protect their property. Local governments can assist in this process by gaining a firm understanding
of the many protection options that are available to private landowners. Donations or sale of property
to a conservation organization, or the creation of what is known as a conservation easement, can
effectively protect wetlands in perpetuity. In addition to benefiting individual property owners, local
communities benefit from the voluntary and permanent protection of wetlands. Because of this,
provisions in the tax codes allow for financial benefits in the form of income and property

tax reductions.

Donation

With a land donation, the owner gives his or her land (or a specified part of it) to a qualified
non-profit organization or governmental agency for conservation purposes. A donor’s gift of
land is tax deductible and each donation has different tax advantages for different individuals.
Landowners considering donation of wetland property are encouraged to retain a tax attorney
or accountant to analyze the tax consequences.

Conservation Easements

A conservation easement is a voluntary agreement that is used to transfer certain rights
concerning the use of land to a qualified non-profit organization, governmental body, or other
legal entity without transferring title to the land. In Michigan, Part 21 of the Michigan Natural
Resources and Environmental Protection Act (Act 451 of 1994 as amended) (formerly the
Conservation and Historic Preservation Easement Act; Act 197 of 1980), authorizes the creation
of voluntary conservation easements. A conservation easement under this statute can provide
limitations on the use of, or can prohibit certain acts on, a parcel of land. The easement is
considered a conveyance of real property and must be recorded with the register of deeds in
the appropriate county to be enforceable against a subsequent purchaser of the property. A
common misconception about conservation easements is that the land must be open to public
access. The public does not have access to property protected by a conservation easement
unless the landowner who grants the easement specifically allows it.

To be eligible for a tax deduction, conservation easements must be granted in perpetuity by the
landowner. Several tax benefits may be available to the grantor, including deduction of the value
of an easement as a charitable contribution, as determined by the amount by which the easement
reduces the market value of the property. In addition, the development restrictions placed on a
property by a conservation easement may also result in reducing property taxes. As with land
donations, if a conservation easement is considered, an attorney or accountant should be
consulted for an analysis of possible tax benefits.



Deed Restrictions and Covenants

Deed restrictions are clauses placed in deeds restricting the future use of land. When property
containing wetlands is transferred, deed restrictions can prohibit uses or activities by the new
owners that would destroy, damage, or modify wetlands. A covenant is a contract between a
landowner and another party stating that the landowner will use or refrain from using their land
in a certain manner. Like a deed restriction, a covenant can require that landowners refrain from
activities that will damage wetlands. Once placed in deeds, covenants become deed restrictions.

Although deed restrictions and covenants have been used across the country to protect wetlands,
their use in Michigan is not as effective as conservation easements. Unlike a conservation easement
that is granted to and signed by an organization that has a commitment and responsibility to
resource protection, the enforcement of deed restrictions and covenants is less reliable. There is no
continuity of oversight, unlike the continuous ownership of an easement holder. It is also relatively
easy for a future landowner to petition the courts to vacate a particular deed restriction. Although
it is theoretically possible to modify a conservation easement, many changes are prohibited by
federal regulations where income tax deductions are involved and all signatories to the easement
must agree to proposed changes. It is unlikely that a qualified organization would agree to
maodifications of a conservation easement that would result in adverse wetland impacts.

Purchase of Wetland Areas

Local units of government can acquire wetlands for floodplain protection, the development of
greenways, and as part of a community-wide water quality protection program. If there is broad
community support for land acquisition efforts, and at times an educational effort is needed to
build support for funding such efforts, then the revenue can be generated through ballot proposals
for specified land parcels, bond issuance, or millages/assessments.

For more information on opportunities for public-private partnerships in land protection
in Michigan, visit the Heart of the Lakes Center for Land Conservation Policy website at
www.heartofthelakes.org.




Responsible Regulation:
A Recipe For Community Success




CHAPTER 6: Responsible Regulation:
A Recipe for Community Success

For communities interested in protecting wetlands and other sensitive environmental features,
there are strategies that should be helpful in successful passage and implementation of
wetland regulations and ensuring that the long-term goal of wetland protection will stand
up to legal challenge.

Wetland regulations attempt to navigate the sometimes rocky waters of determining where an
individual’s property rights end and where the public’s interest in resource protection begins.
An analogy that is sometimes helpful is the example of the fist and the nose: my individual
“right” to swing my fist is restricted by my responsibility to respect your nose. In the terms of
wetland regulation, the rights of a property owner to alter wetlands (dredge, fill, drain, etc.) is
limited by the responsibility to act in a way that does not impact their neighbors or the larger
community. Of course, there are situations when it is legally and morally acceptable for my
fist to connect with someone’s nose (e.g., self defense). Likewise, there are situations in
which activities regulated by wetland laws are permitted to occur (e.g., when all less damaging
alternatives have been utilized and impacts have been mitigated).
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The Fifth Amendment of the U.S. Constitution provides in part: “nor shall private property
be taken for public use, without just compensation.” This is known as the “Takings Clause.”
The government’s physical invasion of private land, whether by roadway, public park, or

for the construction of city hall, entitles the owner to “just compensation.” In our system,
this private land owner’s loss has been compensated by the public treasury. The concept
of “regulatory takings” is a relatively new legal concept. If a decline in property value results
not from a physical invasion of the land, but rather from the enforcement of a regulation
then this is called a regulatory taking.

If local environmental protection measures are carefully crafted and applied fairly, it is
unlikely that a regulatory taking will occur. On the other hand, it is likely that a regulatory
taking has occurred if the following two conditions have been met:

¢ The regulation does not substantially advance legitimate public interests.
¢ The regulation denies the landowner virtually all economical uses of the land.

Below are some of the most important considerations that will help ensure that a protection
program will be fair, equitable, and legal.

Understand Your Options

Determine what’s best for your community based upon previous planning efforts, including
such things as existing Master Plans or Comprehensive Plans. Understand exactly what
wetland resources exist in your community, and solicit input from State and Federal Agencies
that may have jurisdiction. Also, take stock of any available funding sources and make an
attempt to gauge the political will so that educational efforts can be effective.
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Establish Reasonable Goals

Any attempts to protect sensitive lands will fail if the goals and means to the goals are not
viewed as reasonable. One way to ensure that a protection effort is reasonable is to clearly
articulate exactly why the protection effort is necessary. In the case of wetland protection,

efforts will be more likely viewed as reasonable if it is clearly understood that by protecting
wetlands, the laws are protecting the public from harm from flooding, degraded water

quality, and the loss of fisheries and wildlife.

Educate Your Community

Use various methods to bring about an understanding in the community about the functions,
values, and benefits provided by wetlands. For example, wage a “coffee cup campaign,”
use word of mouth and local newspapers to highlight these issues, and do a local inventory

of wetland resources.

Involve the Public and Key Stakeholders to Build Community Support

Be sure to include members of the regulated community and all stakeholders, such as
developers and contractors, realtors, river and/or lake associations, environmental groups,
and citizens at large. Form an advisory committee to help with these effort. Issue public
notices and have public meetings and hearings on all drafts of any ordinance or regulatory
proposals. Reach out to all affected stakeholders and be sure to fully answer any

questions that arise.

Make Sure Final Language is Legally Defensible
Utilize model ordinances that are available. Consult your
municipal attorney as you proceed.

Implement and Administer Fully and Fairly
Enforcement and penalties are unpopular, but they
are important, and consistency is crucial.

Maintain Economic Viability of Properties

Another aspect of reasonableness is the ability of a
landowner to continue to utilize their land. If an aggrieved
landowner believes that a government sponsored protection
effort, or regulation, has removed the ability to utilize his

or her land, then they may file a “takings” suit. As noted
earlier, environmental regulations can generally stand

the challenge of takings suits as long as the regulated
property has not been deprived of all economic use.

How to Avoid a
Regulatory Taking

= Carefully craft regulations
with input from all
community stakeholders

m Establish reasonable goals

= Maintain economic viability
of properties (exemptions
alone constitute economic
viability of most properties)

= Consistently apply
regulations

= Communicate and
educate

= Review by municipal
attorney
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Open Communication Between Local Officials and Landowners

Maintaining open channels of communication between local officials and landowners is a
way to ensure landowners are aware of the numerous land protection options available to
them, and the economic and environmental purposes of the regulations. Local officials will
benefit from open dialogue by gaining a better understanding of the needs of landowners.

Local Leadership

For local wetland protection to succeed, it requires the existence of local champions.
Champions can be individuals from the local government or from any sector of the
community. It is important that their opinions are respected by a broad range of citizens.
Without the existence of local champions, attempts to establish protection programs
will often languish, or existing programs will lack any enforcement efforts.

Public Support for Conservation
Wetland protection efforts require broad public support for them to be successful. Any type
of regulation will ultimately fail if residents of the community do not understand and support
the need for the protection effort.




Meanwhile, we welcome you to join the Local Government Wetland Network listserve..

= Share your experiences!
= Get your questions answered!
= Support others who are working to protect their community assets!

To join the listserve, called the Michigan Local Government Wetland Network (mlgowetnet),
go to www.great-lakes.net. Select the Environment link, then e-mail lists, then private, then
scroll down to “General Environment” where you will find “migowetnet.” Click on that link
for subscription information.

For additional information contact:

East Michigan Environmental Action Council
21220 West 14 Mile Road
Bloomfield Hills, Ml 48301

(248) 258-5188
WWW.emeac.org

Tip of the Mitt Watershed Council
426 Bay Street
Petoskey, Ml 49770
(231) 347-1181
www.watershedcouncil.org

Michigan Department of Environmental Quality
For Local Ordinance Questions
(517)373-1170
For other wetland information:
1-800-662-9278
www.michigan.gov/degwetlands
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